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STATE OF NEW JERSEY 

 

FINAL ADMINISTRATIVE ACTION 

OF THE 

CIVIL SERVICE COMMISSION 

E 

 

Request for Counsel Fees  

 

ISSUED:     MARCH 29, 2018        (DASV)     

 

 Terence Smith, a Principal Investigator, Parole and Secured Facilities, with 

the Department of Corrections (DOC), represented by Brian M. Cige, Esq., seeks 

resolution of a dispute concerning counsel fees arising from the attached decision of 

the Civil Service Commission (Commission), In the Matter of Christopher Birardi 

and Terence Smith (CSC, decided August 16, 2017), denying DOC’s request for 

reconsideration of the deemed adopted final decision of the Commission which 

reversed the 30 working day suspension of the petitioner.  

 

As background, the petitioner was suspended for 30 working days and 

charged with conduct unbecoming a public employee, other sufficient cause, and a 

violation of internal policies regarding rules.  Specifically, the appointing authority 

asserted that the petitioner failed to recognize multiple improprieties in the 

investigative techniques used by his subordinate, Christopher Birardi, a Senior 

Investigator, Parole and Secured Facilities.  An appropriate review would have 

revealed that Birardi’s conduct and written report regarding his investigation 

violated internal procedure and demonstrated a lack of professional objectivity for a 

Senior Investigator, Parole and Secured Facilities.  It is noted that Birardi had been 

demoted to Correction Lieutenant and suspended for 15 working days based on the 

incident.  Upon the appeals of the petitioner and Birardi, the matters were 

transmitted to the Office of Administrative Law (OAL), consolidated, and assigned 

to an Administrative Law Judge (ALJ) for a hearing.  Based on the findings of fact, 

the ALJ determined that although Birardi’s interrogation of an employee was 

aggressive, the ALJ concluded that Birardi’s conduct was not unbecoming nor 

lacked professional objectivity.  His behavior and report also did not violate 
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procedures or policies regarding investigations, as the manner in which one 

conducts an interview and/or interrogation of a witness is entirely subjective.  

Regarding the petitioner, the ALJ concluded that the appointing authority did not 

demonstrate by a preponderance of the credible evidence that he violated any rules 

or was guilty of unbecoming conduct in relation to his supervision of Birardi’s 

investigation, interview, or report.  Therefore, the ALJ recommended that the 

petitioner’s suspension and Birardi’s demotion and suspension be reversed.  The 

ALJ’s recommended decision was thereafter deemed adopted as the final decision 

per N.J.S.A. 52:14B-10(c).  In that regard, neither party provided consent for an 

additional extension for the Commission to render a final decision.  See N.J.A.C. 

1:1-18.8.   The appointing authority then sought reconsideration of the deemed 

adopted decision.  Upon review, the Commission found sufficient evidence in the 

record to support the ALJ’s credibility determinations and that the petitioner and 

Birardi did not violate procedures or policies regarding investigations.  The 

Commission noted that, apart from disagreeing with the ALJ’s conclusions in the 

matter, the appointing authority did not present a clear material error.  Therefore, 

the Commission found no grounds on which to grant reconsideration of the prior 

decision.  See In the Matter of Birardi and Smith, supra.  Accordingly, since the 

petitioner’s 30 working day suspension was reversed, he was entitled to receive 

back pay, benefits, and seniority pursuant to N.J.A.C. 4A:2-2.10 and reasonable 

counsel fees pursuant to N.J.A.C. 4A:2-2.12.  However, the parties were unable to 

agree on the amount of counsel fees due to the petitioner.  Therefore, the petitioner 

has requested Commission review.   

 

In the instant matter, the petitioner submits the certification of Brian M. 

Cige, Esq., who states that he has been licensed to practice law for over 30 years 

and is admitted to practice in New Jersey, Pennsylvania, and various federal courts.  

He has been actively representing individuals in employment cases for the last 28 

years.  He charges a rate of $475 per hour for legal services rendered, which is “a 

fair and reasonable hourly rate” based on his experience.  Cige certifies that he has 

spent 187.7 hours representing the petitioner, which amounts to $89,157.50 in 

counsel fees, plus the cost of $600 for transcripts.  The invoice reflects the date that 

services were rendered, a description of such services, hours worked, amount billed 

for each entry, and the lawyer who worked on the entry.  Cige performed all the 

work listed.  It is noted that numerous entries reflect a review of emails received 

and sent to the petitioner and various individuals throughout the departmental 

hearing and disciplinary appeal.  

 

In response, the appointing authority acknowledges that reasonable counsel 

fees may be awarded where an employee prevails on all or substantially all of the 

primary issues in an appeal.  However, it objects to the hourly rate of Cige, arguing 

that it is “completely unjustified as it exceeds” the range of $175 to $200 set forth in 

N.J.A.C. 4A:2-2.1(c).  Additionally, it maintains that Cige’s certification provides no 

basis for an increase of the hourly rate.  Cige fails to indicate the subject of the 
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cases he actually handled wherein he received the $475 hourly rate.  Moreover, the 

appointing authority emphasizes that after a two-day hearing during which the 

petitioner presented no witnesses,1 the ALJ reversed the petitioner’s 30 working 

day suspension.  While the appointing authority filed exceptions to the ALJ’s initial 

decision, the petitioner did not file any exceptions.  It notes that that the petitioner 

did not submit a retainer agreement for the Commission’s review, and although the 

petitioner spent $600 for transcripts, he does not submit receipts.  Moreover, the 

appointing authority asserts that there may be duplicate entries in Cige’s invoice as 

follows: 

 

Date Description Hours Amount 

Jan-12-15 Preparation for telephone conference with the 

Judge 

.10 $47.50 

Jan-13-15 Preparation for and telephone 

conference with Judge and adverse 

counsel 

.50 $237.50 

Aug-03-16   Receipt and review of Judge Crowley’s favorable 

decision 

.50 $237.50 

Aug-13-16 Receipt and review of email from Maria Lugo  

[a Judicial Assistant 1, OAL] with Decision  

.40 $190 

 

Furthermore, the appointing authority argues that although Cige is admitted to 

practice in multiple State and federal courts, the petitioner’s appeal did not involve 

any particularly novel set of circumstances, time, or difficulty to justify Cige’s 

hourly rate.  In that regard, the appointing authority states that Cige characterized 

the petitioner’s case “as simply a matter of his supervision of another employee” and 

reiterates that Cige did not call any witnesses at the OAL.  Thus, the appointing 

authority requests that the Commission reduce the hourly rate to $175 per hour 

and require the petitioner to submit a more detailed invoice to ensure that there are 

no duplicate entries.   

 

 In reply, the petitioner indicates that he does not have a specific fee 

agreement with Cige, but maintains that the $475 hourly rate is what is 

customarily charged in the central New Jersey area for legal representation by an 

attorney with more than 30 years of experience.  Thus, the petitioner submits that 

the counsel fees sought should be awarded.  It is noted that the petitioner resubmits 

the initial invoice that was presented to the Commission and does not provide a 

receipt for the transcripts.  

 

CONCLUSION 

 

 N.J.S.A. 11A:2-22 provides that reasonable counsel fees may be awarded to 

an employee as provided by rule.  N.J.A.C. 4A:2-2.12(a) indicates that the 

                                            
1  In the initial decision, the ALJ listed three dates of hearings.   
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Commission shall award partial or full reasonable counsel fees incurred in 

proceedings before it and incurred in major disciplinary proceedings at the 

departmental level where an employee has prevailed on all or substantially all of 

the primary issues in an appeal of major disciplinary action before the Commission.   

 

N.J.A.C. 4A:2-2.12(c) provides fee ranges for different categories of attorneys, 

based on the attorney’s experience.  Specifically, it provides as follows: an associate 

in a law firm is to be awarded an hourly rate between $100 and $150; a partner in a 

law firm with fewer than 15 years of experience in the practice of law is to be 

awarded an hourly rate between $150 and $175; and a partner in a law firm with 15 

or more years of experience practicing law, or notwithstanding the number of years 

of experience, with a practice concentrated in employment or labor law, is to be 

awarded an hourly rate between $175 and $200.  N.J.A.C. 4A:2-2.12(d) states that if 

an attorney has signed a specific fee agreement with the employee or employee’s 

negotiations representative, the attorney shall disclose the agreement to the 

appointing authority.  The fee ranges set forth in (c) above may be adjusted if the 

attorney has signed such an agreement, provided that the attorney shall not be 

entitled to a greater rate than that set forth in the agreement.  N.J.A.C. 4A:2-

2.12(e) indicates that the recommended fee ranges may be adjusted, based on the 

circumstances of a particular matter, taking into account the time and labor 

required, the novelty and difficulty of the questions involved, the skill requisite to 

performing the legal service properly, the fee customarily charged in the locality for 

similar legal services, the nature and length of the professional relationship with 

the employee, and the experience, reputation and ability of the attorney performing 

the services.   

 

Further, N.J.A.C. 4A:2-2.12(g) provides that reasonable out-of-pocket costs 

shall be awarded, including, but not limited to, costs associated with expert and 

subpoena fees and out-of-State travel expenses.  Costs associated with normal office 

overhead shall not be awarded.  These costs include photocopying expenses and 

expenses associated with the transmittal of documents through use of Federal 

Express or a messenger service.  See, e.g., In the Matter of Monica Malone, 381 N.J. 

Super. 344 (App. Div. 2005).   

 

In the instant matter, the petitioner requests $89,157.50 in counsel fees and 

$600 for the cost of transcripts.  In response, the appointing authority objects to 

Cige’s hourly rate as it exceeds the range set forth in N.J.A.C. 4A:2-2.12(c).  It 

contends that no basis has been presented for an upward increase of the hourly rate 

and lists possible duplicative entries from Cige’s invoice.  The appointing authority 

also argues that the petitioner failed to submit a receipt for the transcripts.   

 

Upon review, the Commission finds that the petitioner is entitled to counsel 

fees pursuant to the deemed adopted decision and the Commission’s August 16, 

2017 determination.  However, the Commission finds that the petitioner has 
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provided insufficient information to justify awarding him counsel fees at the 

requested hourly rate of $475.  Initially, there is no fee agreement. Cige’s 

certification also does not elaborate as to the specific nature or subject matter of the 

cases he handled wherein he received the requested rate.  While the petitioner 

attempts to justify the requested rate by noting that it is consistent with what other 

attorneys with similar experience charged in Cige’s practice area, he provides no 

details regarding the subject matter of the cases for which these attorneys were 

reimbursed at the requested rate.  Moreover, this type of appeal inherently lacks 

the legal complexity necessary to justify the hourly rate requested.  In addition, 

unique legal experience was not required by counsel in order to establish that the 

charges against the petitioner were not warranted.  Compare, In the Matter of 

Monica Malone, 381 N.J. Super. 344 (App. Div. 2005) (Attorney who had a Master’s 

degree and Ph.D. degree in Clinical Psychology and experience in psychology made 

him uniquely qualified to address psychological diagnostic issues that were raised 

during the hearing).  Indeed, much of the invoice lists charges for review and receipt 

of emails.  The petitioner also does not dispute that he did not specifically present 

witnesses on his behalf.  Rather, the case was consolidated with the appeal of 

Birardi.  The petitioner’s case was contingent upon the guilt of Birardi.  Therefore, 

based on the information provided by Cige regarding his experience in employment 

and labor law and years of experience in the practice of law, he should be 

reimbursed at the rate of $200 per hour.  See N.J.A.C. 4A:2-2.12(c) and (e).   

 

With respect to the itemized listing of services, the appointing authority 

contends that a more detailed invoice should be submitted to ensure that there are 

no duplicate entries.  However, but for what the appointing authority lists as 

discrepancies, other items do not appear duplicative.  Cige also includes sufficient 

amount of detail in his invoice.  In that regard, the invoice reflects the date that 

services were rendered, a description of such services, hours worked, amount billed 

for each entry, and the lawyer who worked on the entry.  Nonetheless, as to the 

challenged entries, Cige does not clarify that his preparation for the telephone 

conference with the ALJ on January 12, 2015 was different from his preparation for 

the telephone conference with the ALJ and adverse counsel on January 13, 2015.  

Thus, the January 12, 2015 entry of .10 hours worked in the amount shall not be 

reimbursed.  Likewise, Cige does not defend his entries on August 3, 2016 and 

August 13, 2016, in which he listed that he received and reviewed the initial 

decision.  The only difference was that there was an email from Maria Lugo with 

the decision on August 13, 2016.  Given that there was an email to be reviewed, the 

Commission will reduce the hours worked from .40 to .10 hours.  Therefore, .40 

hours (.10 hours from January 12, 2015 and .30 hours from August 13, 2016) shall 

be deducted from the total hours worked.  Accordingly, the petitioner is entitled to 

counsel fees of 187.30 hours (187.70 less .40 hours) billed at an hourly rate of $200 

or $37,460 in counsel fees.     
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As to the cost of transcripts, it is undisputed that this expense is 

reimbursable pursuant to N.J.A.C. 4A:2-2.12(g).  See In the Matter of Tracey Andino 

(MSB, decided August 21, 2003); In the Matter of Gail Murray (MSB, decided June 

25, 2003).  There is no requirement that the petitioner submit a receipt for the cost.  

The Commission is satisfied with Cige’s certification that the $600 for the 

transcripts were in fact incurred.   

 

ORDER 

 

Therefore, it is ordered that this request be granted in part and the 

appointing authority pay Terence Smith $37,460 in counsel fees and $600 for costs 

within 30 days of receipt of this decision.   

 

In the event that the appointing authority fails to make a good faith effort to 

fully comply with this decision within 30 days of receipt of this decision, the 

Commission orders a fine be assessed against the appointing authority in the 

amount of $100 per day beginning on the 31st day from receipt of this decision, 

continuing for each day of continued violation up to a maximum of $10,000. 

 

This is the final administrative determination in this matter.  Any further 

review should be pursued in a judicial forum. 

 

DECISION RENDERED BY THE  

CIVIL SERVICE COMMISSION ON 

THE 27TH DAY OF MARCH, 2018 

 

 
Deirdre L. Webster Cobb 

Acting Chairperson 

Civil Service Commission 

 

Inquiries    Christopher S. Myers 

 and     Director 

Correspondence   Division of Appeals  

      and Regulatory Affairs 

     Civil Service Commission 

     Written Record Appeals Unit 

     P.O. Box 312 

     Trenton, New Jersey 08625-0312  

 

Attachment 
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c: Terence Smith  

Brian M. Cige, Esq. 

Tamara L. Rudow 

 Kelly Glenn 

 Records Center 

 

 

 






























































